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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No 6/Supdt. AR-1/2016-17 Dated 15.02.2017
Issued by Supdt. SVTAX, Service Tax, Ahmedabad
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Name & Address of The Appellants

M/s. Differentiate

Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Sérvice Tax Appellate Tribunal :-

Al orRifTa 1004 < SIRT 86 @ SicRTa ordiel @Y FYFT B UT @ O Wepdll—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of7
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. §
less, Rs.5000/- where the amount of service tax & interest demanded & penaity,
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where th
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, i




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. g
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as presciibed under Schedule-l in terms of
the Court Fee Act, 1975, as amended. o
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4, W e, FAAT 3CUIG e UE WAt ST WifEEReT (A % afd i & A 7
SFEIRT 3ETE e ST, toyy T T 39 & i Ricd @ EaT-R) HARBRIA 20808y i HET
Jy) el of.o¢.0¢Y S i Richer MO, 1oy & GNT ¢3 & il qameT A & arqﬁr TS 8,
SR R 237 978 - TRY 7T e v &, Seret i g (R & feraler ST B ST A 3ot &
TN &7 S TIC Y TS o g1 ' ' : ' .

SRERRT SEIG Ao TS HATH 3 3ieTeTe « FiaT RRT 31T gesh » & =T fAe & -
@M =rr 11 & F idea B WA
(i) YFIC AT H AW TS Tord ARy
(i) OeTde S e % Rt 6 & 3feeid & WA
> 3T aee TF B 5F URT & waue R (@, 2) RERE, 2014 ¥ 3RE A qF R
3rfreier sfererdT 3 TeeT faarrelieT Tere Jreff od  37cfvel T o] 76T BTl

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 36F
of the Central Excise Act, 1944 which is also made applicable to'Service Tax under section 83 of the
" Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, '

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before

payment of 10% of the duty demanded where duty or duty and penalty
penalty, where penalty alone is in dispute. .
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i
. ORDER IN APPEAL

M/s. Differentiate,’r I5€903, Antrix'",' P'é};njrapole Cross Road,.
Ambawadi, Ahmedabad -380015 (hereinafter referred to as ‘appellant’) has
filed the present appeal against the Order-in-Original No. 06/ Supdt.AR-
1/2016-17 dated 15.02.2017(hereinafter referred to as ‘impugned order’)
passed by the Superintendent AR-I, Div-II, Service Tax, Ahmedabad
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that on gb_ing fhrough ACES it
was observed that the appellant had late filed six statutory ST-3 returns, as
provided under section 70 of Finance Act, 1994 read with Rules 7(1) and
7(2) of Service Tax Rules 1994, for the period from July-2012 to March-
2015. Subsequently, a show cause notice dated 01.06.2016, demahding late
fees under section 70 read with rule 7C of Service Tax Rules, 1994 and
proposing penalty under section 77(2) was issued. This show cause notlce
was adjudicated vide above said impugned order wherein the adJudlcatlng
authority, upheld the demand of late fees and further imposed penalty of Rs.
5,000/~ under Section 77(2) of Finance Act, 1994. |

3. Being aggrieved, the appellant filed ah appeal on 05.06.2017
wherein it is contended that as per notification No. 33/2012 dated
20.06.2012 small service providers whose aggregate'values of taxable
services does not exceed ten lakhs rupees in any financial year are
exempted from the whole of the service tax leviable thereon under section
66B of the Finance Act, 1994; that their turnover never exceeded ten lakh
rupees during the period from 2012-13 to 2014-15. )

4, Personal hearing in the case was granted on 15.11.2017 and
Shri Rizvan M. Shaikh, CA, appeared before me and reiterated the grounds
of appeal. He submitted copy of ST-3 returns, Form 26AS, ITR-5 Form and
Balance Sheet for the period 2012-13 to 2014-15.

5. I have carefuily gone through the facts of the case on records
and grounds of appeal. To begin with, I find that there has been a delay in
filing the appeal. The impugned order was received on 12.03.2017 by the
appellant whereas théy filed the appeal on 05.06.2017 i.e. after a delay of

)

23 days along with a condonation letter. In terms of proviso to Sectig

)

of the Finance Act, 1994, I condone the delay of 23 days in filing the apﬁéfjf“l N
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SECTION [70. Furnishing of returns. — [(1)] Every person liable to pay the service tax
shall himself assess the tax due on the services provided by him and shall furnish to the
Superintendent of Central Excise, a return in such form and in such manner and at such
frequency [and with such late fee not exceeding [twenty thousand rupees,] for delayed
furnishing of return, as may be prescribed.]

[(2) The person or class.of persons notified under sub-section (2) of section 69, shall furnish
to the Superintendent of Central Excise, a return in such form and in such manner and at
such frequency as may be prescribed.] :

6.1 Section 77 of the Finance Act, 1994 states as follows:

SECTION [77. Penalty for contravention of rules and provisions of
Act for which no penalty is specified elsewhere. — (1) Any person, —
["(a) who is liable to pay service tax or required to take registration, fails to
take registration in-accordance with the provisions of section 69 or rules
made under this Chapter shall be liable to a penalty which may extend to ten
thousand rupees;] ' S
(b)  who fails to keep, maintain or retain books of account and other
documents as required in accordance with the provisions of this Chapter or
the rules made thereunder, shall be liable to a penalty which may extend to
[ten thousand rupees]; o
(c) who fails to —
(i)  furnish information called by an officer in accordance with the
provisions of this Chapter or rules made thereunder; or
(ii)  produce documents called for by a Central Excise Officer in accordance
with the provisions of this Chapter or rules made thereunder; or
(i)  appear before the Central Excise Officer, when issued with a summon
for appearance to give evidence or to produce a document in an inquiry,
shall be liable to a penalty which may extend to [ten thousand rupees]
or two hundred rupees for everyday during which such failure continues,
whichever is higher, starting with the first day after the due date, till the date
of actual compliance;
(d) who is required to pay tax electronically, through internet banking,
fails to pay the tax electronically, shall be liable to a penalty which may
extend to [ten thousand rupees]; ‘
(e) -who issues invoice in accordance with the provisions of the Act or rules
made thereunder, with incorrect or incomplete details or fails to account for
an invoice in his books of account, shall be liable to a penalty which may
extend to [ten thousand rupees]. '

(2) Any person, who contravenes any of the provisions of this chapter or any
rules made there under for which no penalty is separately provided in this

_ Chapter, shall be liable to a penalty which may extend to ten thousand
rupees. '

6.2 Rule 7C of the Service Tax Rules, 1994 states as follows:

RULE [7C. Amount to be paid for delay in furnishing the prescribed
return. — [(1) Where the return prescribed under rule 7 is furnished after
the date prescribed for submission of such return, the person liable to furnish
the said return shall pay to the credit of the Central Government, for the
period of delay of - -

Q) fifteen days.from the date prescribed for submission of such return, an
amount of five hundred rupees;

(i)~ beyond fifteen days but not later than thirty days from the date
prescribed for submission of such return, an amount of one thousand rupees;
and ‘

(iii) beyond thirty days from the date prescribed for submissioh ofas!
return an amount of one thousand rupees plus one hundred rup @Qﬁ@ﬁg&@jﬁ%
day from the thirty first day till the date of furnishing the said réig g, |
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Provided that the total amount payablé'in terms of this n.]le, for delayed
submission of return, shall yot exceed the amount specified in section 70 of

P

the Act : L8 SR
Provided further that where the assessee has paid the amount as prescribed
under this rule for delayed submission of return, the proceedings, if any, in
respect of such delayed submission of return shall be deemed to be
concluded : :

[Provided also that where the gross amount of service tax payable is nil,
the Central Excise officer may, on being satisfied that there is sufficient
reason for not filing the return, reduce or waive the penaity.]

Explanation. - It is hereby declared that any pending proceedings: under
section 77 for delayed submission or non-submission of return that has been
initiated before the date on which the Finance Bill, 2007 receives the assent
of the President, shall also be deemed to be conciuded if the amount
specified for delay in furnishing the return is paid by the assessee within
sixty days from the date of assent to the said Finance Bill.]]

[(2) Where the annual return referred to in sub-rule (3A) of rule 7 is filed by
the assessee after the due date, the assessee shall pay to the credit of the
Central Government, an amount calculated at the rate of one hundred rupees
per day for the period of delay in filing of such return, subject to a maximum
of twenty thousand rupees.]

7. ~ The appellant submitted copy of ST-3 returns, Form 26AS, ITR-5
Form and balance sheet for the period 2012-13 to 2014-15 to substantiate
that in none of the Financial Years from 2012-13 to 2014-15 their: gross
turnover exceeded ten lakhs rupees and hence they are eligible for the
turnover based exemption as per notification No. 33/2012 -dated

20.06.2012. I have perused all the documents submitted by the appellant |
and find that the gross turnover/transaction of taxable services does not
exceeded ten lakhs rupees in any financial year during the period 2012-13 to
2014-15, therefore they are eligible for turnover based exemption. '

8. I find that CBEC Circular’s No. 97/8/2007 dated 23.08.2007, has

clarified on the issue, the relevant extracts of which is reproduced below-

6.1 The service tax return is required to be filed under Section 70
of the Act read with rule 7 of the Rules, by "any person liable to pay
the service tax". This return is required to be filed on a half yearly
basis, in Form ST-3. For the periods from April to September and
October to March, it must be filed by the 25th October and the 25th
April respectively. Further, ‘Input Service Distributor' is also required
to file this return. Persons who are not liable to pay service tax
(because of _an exemption _including turnover ‘based

exemption), are not required to file ST-3 return.” _
[Emphasis supplied]

I hold that in terms of above CBEC circular, the appellant was not required
to file ST-3 return. When return itself is not required to be filed, th

Tax Rules, 1994,
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9. In view of above, appeal filed by the appeliant is allowed and I

set aside the impugned OIO.

10. sfieral gRT G del & AUerT SuE alies @ e S ¥
10. The appeal filed by the appellant stand disposed off in above
terms.

ATTESTED

(v MO%!XQBZI

SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD. .

To,

M/s. Differentiate,
903, Antrix, Panjrapole Cross Road,
Ambawadi, Ahmedabad -380015

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central tax ,Ahmedabad North.
3) The Additional Commissioner, Central tax, Ahmedabad North.
4) The Asst. Commissioner, Div-VII, Ahmedabad North.
5) The Asst. Commissioner(System), Central tax. Hgq, Ahmedabad North.
(6/ Guard File. _
7) P.A. File.
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